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ECONOMY, ENERGY AND FAIR WORK COMMITTEE

 
AGENDA

 
11th Meeting, 2019 (Session 5)

 
Tuesday 26 March 2019

 
The Committee will meet at 9.45 am in the David Livingstone Room (CR6).
 
1. Decision on taking business in private: The Committee will decide whether to

take items 4 and 5 in private.
 
2. Construction  and  Scotland’s  Economy:  The  Committee  will  take  evidence

from—
 

Soren  Kirk  Jensen,  Senior  Policy  and  Research  Advisor,  CoST  –  the
Infrastructure Transparency Initiative;
 
Peter Reekie, Chief Executive, Scottish Futures Trust;
 
Mark Dickson, Director of Capital Investment, Scottish Water;
 
David Stewart, Policy Lead, Scottish Federation of Housing Associations;
 
Graeme Dodds, Director of Operations, Jacobs;
 

and then from—
 

Shona Frame, Partner, CMS Cameron McKenna Nabarro Olswang LLP;
 
Gavin Paton, Partner, Burness Paull LLP;
 
Stephen Slessor, Operations Director, Infrastructure Scotland, Morrison
Construction.
 

3. European Union (Withdrawal) Act 2018: The  Committee  will  consider  its
response  to  the  proposal  by  the  Scottish  Government  to  consent  to  the  UK
Government  legislating  using  the  powers  under  the  Act  in  relation  to  the
following UK statutory instrument proposal—
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Geo-Blocking Regulation (Revocation) (EU Exit) Regulations 2019

4. Construction  and  Scotland’s  Economy:  The Committee will consider the
evidence heard at today's meeting.

5. Work programme: The Committee will consider its work programme.

Alison Walker
Clerk to the Economy, Energy and Fair Work Committee

Room T3.40 The Scottish Parliament Edinburgh
Tel: 0131 348 5207

Email: Alison.Walker@parliament.scot
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Cover Note EEFW/S5/19/11/4 
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Economy, Energy and Fair Work Committee 

11th Meeting, 2019 (Session 5), Tuesday, 26 March 2019 

EU (Withdrawal) Act 2018 

Consideration of UK statutory instrument proposal 

1. The UK and Scottish Governments have agreed that it is appropriate that 
some Brexit issues within the devolved competence of the Scottish Parliament 
are dealt with by statutory instruments (SIs) laid at Westminster. A process 
has been developed to allow Scottish Ministers to ask for approval from the 
Scottish Parliament for their consent to such an approach. The approval 
process is set out in a protocol, designed to aid parliamentary scrutiny. 
 

2. The Economy, Energy and Fair Work Committee is being asked to scrutinise 
the proposal for the Geo-blocking Regulation (Revocation) (EU Exit) 
Regulations 2019 under this process. The notification is attached at annexe A. 

3. Note that the text of the SI is not available. The Committee is being asked to 
consider consent on the basis of a proposal to legislate rather than the 
legislation itself. 

4. To summarise very broadly, the process allows the Scottish Government to 
allocate proposals for statutory instruments to one of three categories, based 
on their likely policy implications. The categories are: 

 Category A – for technical SIs, or proposals with minimum policy choice or 
only one obvious policy solution.  

 Category B – for proposals with more significant policy implications – for 
example, with financial or criminal law implications.  

5. Category C – for proposals where it is expected that the Scottish Parliament 
will want to see the actual text of the SI (so a procedure for joint consideration 
with the UK Parliament would be instigated). 

6. The Scottish Government has indicated that this proposal falls under category 
A. 

Geo-blocking Regulation (Revocation) (EU Exit) Regulations 2019 

7. The Geo-blocking Regulation (EU) 2018/302 prohibits certain forms of 
discrimination encountered by customers buying certain goods and services 
from traders in the EU. This applies regardless of whether the sale is 
processed online or offline or if the customer is a consumer or a business. 

8. In the event of a No Deal exit from the EU, preserving the Geo-Blocking 
Regulation would, with reference to reserved matters, mean that UK 
businesses would retain the same obligations to EU customers under UK law 
while UK customers would have a substantial loss of protection. This is 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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because UK customers would be outside the EU internal market, meaning EU 
traders would not retain the same obligations. Repealing the Geo-Blocking 
Regulation will ensure that UK businesses are not subject to non-reciprocal 
demands which would act as a burden without any benefit for both UK 
businesses and customers.  

9. The Committee considered its approach to this Brexit SI Notification at its 
meeting on 19 March where it agreed to seek further information on the 
following matters: 
 

a) An explanation of the forms of discrimination which are currently 

prohibited. 

The Geo-blocking Regulation relates to cross-border transactions within the 
EU internal market and prohibits unjustified geo-blocking and other 
discrimination based on a customer’s nationality, place of residence or place of 
establishment. The European Commission specifies three specific situations 
when there can be no justified reasons for geo-blocking or other 
discriminations based on nationality, residence or location: 

 The sale of goods without physical delivery. Example: A Belgian customer 
wishes to buy a refrigerator and finds the best deal on a German website. The 
customer will be entitled to order the product and collect it at the trader's 
premises or organise delivery himself to his home. 

 The sale of electronically supplied services. Example: A Bulgarian 
consumer wishes to buy hosting services for her website from a Spanish 
company. She will now have access to the service, can register and buy this 
service without having to pay additional fees compared to a Spanish 
consumer. 

 The sale of services provided in a specific physical location. Example: 
An Italian family visits a French theme park and wishes to take advantage of a 
family discount on the price of the entry tickets. The discounted price will be 
available for the Italian family. 

The regulation is part of an e-commerce package together with a legislative 
proposal on cross-border parcel delivery services and a legislative proposal to 
strengthen enforcement of consumers' rights. 

It also: 

 Bans the blocking of access to websites and the use of automatic re-routing if 
the customer has not given prior consent. 

 Provides for a non-discrimination rule in payments. While traders remain free 
to offer whatever payment means they want, the regulation includes a specific 
provision on non-discrimination within those payment means. 

The regulation does not impose an obligation to sell and does not harmonise 
prices. It does however address discrimination in access to goods and services in 
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cases where it cannot be objectively justified (e.g. by VAT obligations or different 
legal requirements). 

Source: European Commission (https://ec.europa.eu/digital-single-
market/en/geo-blocking-digital-single-market). 

 

b) An explanation of what “geo-blocking” is. 

The European Commission defines this as when online sellers apply barriers 
and impose restrictions to consumers on the basis of their nationality or place of 
residence. The Commission give the following examples: 

 Blocking access to websites across borders. 
 Denying the possibility to complete an order, to purchase goods or to download 

content when accessing a website from abroad. 
 Denying delivery or shipment across border. 
 Providing different prices and conditions depending on nationality, country of 

residence or location of the customer. 

There might be justified reasons for traders not to sell cross-border, such as the 
need to register at the tax authority in the country of destination, higher shipping 
costs or costs arising from the application of foreign consumer law. While 
outside barriers create additional complications and extra costs for the trader, 
differences in the treatment of customers are based on objective criteria. 

However, discrimination between EU customers based on the desire to segment 
markets along national borders, in order to increase profits to the detriment of 
foreign customers, is considered as unjustified geo-blocking. 

Source: European Commission (https://ec.europa.eu/digital-single-
market/en/geo-blocking-digital-single-market). 

 

c) Clarity on the following statements, taken from the notification: “The 
repeal of the Geo-Blocking Regulation would have minimal impact in 
respect of devolved provision, any rights being impossible to 
enforce” versus “In the event of a “no deal” exit from the EU, these 
rights would be impractical to enforce” (i.e. will rights be impossible, 
or impracticable, to enforce, and why will this be?) 

In a “no deal” exit from the EU, it would be impossible to enforce the Geo-
blocking Regulation as there would be no obligation for EU members to apply 
it in cases where businesses are operating outside the EU.  

 
d) Why are the policy implications very limited in Scotland in 

comparison with the rights of business customers in the rest of the 
UK? For example, is this based on a comparison of the number of 
customers who would be affected in each jurisdiction? 

https://ec.europa.eu/digital-single-market/en/geo-blocking-digital-single-market
https://ec.europa.eu/digital-single-market/en/geo-blocking-digital-single-market
https://ec.europa.eu/digital-single-market/en/geo-blocking-digital-single-market
https://ec.europa.eu/digital-single-market/en/geo-blocking-digital-single-market
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The notification does not state that the policy implications in Scotland are very 
limited in comparison to the rest of the UK. To clarify, Geo-blocking Regulation 
affects a very specific and limited area of devolved competence.  

 
e) Clarification on the nature of the devolved elements where the Geo-

Blocking Regulation has an impact, which the notification describes 
as „very limited circumstances‟ 

The devolved element of Geo-blocking Regulation relates specifically to situations 
where businesses in Scotland are end users of offline sales made by businesses 
based in other parts of the EU. This would involve a business in Scotland making 
a payment to a business in another part of the EU by cash, cheque, postal order 
or banker’s draft payments. Two examples are given: 

 A business from Scotland engaged in face-to-face negotiations for the 
purchase of 500 washing machines from a business in France, paying only in 
cash, cheque, postal order or banker’s draft payments. 

 The purchase of items by a business in Scotland from a business in Germany 
through a mail order catalogue distance sale paid through postal order, 
banker’s draft or cheque. 
 

This means a business from Scotland cannot be discriminated against as an end-
user in offline sales by businesses from other parts of the EU.  

It is also worth noting that the Geo-blocking Regulation was passed by the EU as 
part of an e-commerce package which would imply such transactions are more 
likely to be online sales. 

 

Timescales 

10. Under the protocol, the Scottish Parliament will normally have a maximum of 
28 days in which to consider the notification (the notification dates are set out 
above). The Committee is due to respond to the Scottish Government by 4 
April. 

Reporting 

11. The lead Committee is under no obligation to use the full 28-day period 
outlined above, and can simply to write to the Scottish Government at an early 
stage to confirm that it is content with the Scottish Ministers’ proposal to 
consent to the proposals being included in a UK SI.  

12. Alternatively, the Committee can produce a report. Details of matters that 
could be covered in any report and the process following a report are set out 
in a protocol. 

13. The Committee is invited to consider the notification set out in the 
annexe and to decide whether it is content for these issues to be dealt 
with by statutory instrument laid at Westminster.  

14. If the Committee is content, the Convener will write to the Cabinet 
Secretary to notify him of the Committee’s decision. 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
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ANNEXE: LETTER FROM THE MINISTER FOR BUSINESS, FAIR WORK AND 
SKILLS 

GEO-BLOCKING REGULATION (REVOCATION) (EU EXIT) REGULATIONS 

2019 

EU EXIT LEGISLATION PROTOCOL WITH SCOTTISH PARLIAMENT 

I am writing in relation to the protocol on obtaining the approval of the Scottish 
Parliament to the exercise of powers by UK Ministers under the European Union 
(Withdrawal) Act 2018 in relation to proposals within the legislative competence of 
the Scottish Parliament. 

As you know, the Cabinet Secretary for Government Business and Constitutional 
Relations, Michael Russell MSP, wrote to the Conveners of the Finance & 
Constitution and Delegated Powers and Law Reform Committees on 11 September 
setting out the Scottish Government's views on EU withdrawal. That letter also said 
that we must respond to the UK Government's preparations for a No-Deal scenario 

as best we can, despite the inevitable widespread damage and disruption that 
would cause. It is our unwelcome responsibility to ensure that devolved law 

continues to function on and after EU withdrawal. 

I attach a notification which sets out the details of the Statutory Instrument which the 
UK Government propose to make and the reasons why I am content that Scottish 
devolved matters are to be included in this Statutory Instrument. Please note, we 
are yet to have sight of the final Statutory Instrument and it is not available in the 
public domain at this stage. We will, in accordance with the protocol, advise you 
when the final Statutory Instrument is laid and advise you as to whether the final 
Statutory Instrument is in keeping with the terms of this notification. 

I have made the UK Government well aware of the need to respect the processes of 
the Scottish Parliament and not to lay the Statutory Instrument until after receiving 
its formal consent. This includes allowing the Scottish Parliament 28 days to 
consider the notification before proceeding. 

 

The Statutory instrument aims to repeal the EU Geo-Blocking Regulation, 
implemented in the Geo-Blocking (Enforcement) Regulation 2018, which prohibits 
certain forms of discrimination encountered by customers buying certain goods and 
services from traders in the EU. This applies regardless of whether the sale is 
processed online or offline or if the customer is a consumer or a business. 

Scottish Government and UK Government officials are in agreement that this 
relates to devolved provision in very limited circumstances. These occur when a 
business customer in Scotland is the end user and makes an offline transaction with 
an EU business. This covers infrequent situations where businesses in Scotland 
purchase from an EU business with the likes of cash, cheque postal order or 
banker's draft payments. 

The policy rationale for agreeing to the repeal of the Geo-Blocking Regulation is that 
it would have a minimal detrimental in terms of devolved elements, particularly 
given that these relate to the least regulated or protected types of transactions 
where businesses in Scotland are making offline payments to businesses in the EU. 
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There would also be no change to the sales of goods acts in respect of sales to 
businesses and no discernible anti-discrimination law in this area. 

 

In the event of a "no deal" exit from the EU preserving the Geo-Blocking Regulation 
would, with reference to reserved matters, mean that UK business would retain the 
same obligations to EU customers under UK law while UK customers would have a 
substantial loss of protection. This is because UK customers would be outside the 
EU internal market, meaning EU traders would not retain the same obligations. 

As a result, businesses in Scotland would have non-reciprocal regulatory burdens, 

I am copying this letter to the Convener of the Delegated Powers and Law Reform 

Committee. 

I look forward to hearing from you within 28 days from the date of this letter.  
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 

GEO-BLOCKING REGULATION (REVOCATION) (EU EXIT) REGULATIONS 2019 

 

A brief explanation of law that the proposals amend 

Would repeal the EU Geo-Blocking Regulation, implemented in the Geo-Blocking 
(Enforcement) Regulation 2018. This prohibits certain forms of discrimination against 
customers buying certain goods and services from traders in the EU. The regulation 
applies regardless of whether the sale is processed online or offline or if the 
customer is a consumer or a business. 

Summary of the proposals and how these correct deficiencies 

The UK Government have advised that preserving the Geo-Blocking Regulation in 
UK law in the event of a “no deal” exit from the EU would risk retaining burdens for 
UK businesses with limited corresponding benefit for UK customers given that it is an 
EU internal market measure. 

By preserving the Geo-Blocking Regulation UK businesses would continue to have 
the same obligations to EU customers under UK law while UK customers, in the 
event of a “no deal” exit from the EU, would have a substantial loss of protection in 
that EU traders would not retain the same obligations given these customers would 
then be outside the EU internal market. 

Repealing the Geo-Blocking Regulation will ensure that UK businesses are not 
subject to non-reciprocal demands which would act as a burden without any benefit 
for both UK businesses and customers. 

 

An explanation of why the change is considered necessary 

Preserving the Geo-Blocking Regulation in UK law in the event of a “no deal” exit 
from the EU would place demands on UK businesses which EU businesses would 
be under no obligation to reciprocate in relation to UK customers.  

This would result in a situation where UK businesses would be obliged, under UK 
law, to afford rights to EU customers while existing rights retained by UK customers 
in relation to EU businesses would be impossible to enforce. 

 

Scottish Government categorisation of significance of proposals 

Category A : the extent to which Geo-Blocking Regulation affects devolved areas is 
devolved provision is very limited. The Scottish Government considers that the 
repeal of Geo-Blocking Regulation would have minimal effect. The transactions 
concerned related to the least regulated or protected types of transactions. There 
would be no change to the sales of goods acts in respect of sales of businesses with 
no discernible anti-discrimination law in this area. 

Impact on devolved areas 

The devolved provision concerns offline sales to business customers in Scotland and 
only in circumstances where these businesses are end users. Such occurrences are 
infrequent and involve a business in Scotland making a payment to an EU business 
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using the likes of cash, cheque, postal order or banker’s draft payments. 

Summary of stakeholder engagement/consultation 

We have neither engaged nor consulted stakeholders as the repeal of the Geo-
Blocking Regulation would have minimal impact in respect of devolved provision, any 
rights being impossible to enforce. Regarding reserved aspects, the repeal of the 
Geo-Blocking Regulation would, in the event of a “no deal” exit from the EU, impose 
non-reciprocal obligations on these stakeholders. 

 

A note of other impact assessments, (if available) 

There has been no impact assessment on the basis that the repeal of the Geo-
Blocking Regulation covers very limited circumstances involving business customers 
making offline transactions as end users to businesses in the EU. 

 

Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 

Scottish Government and UK Government officials are in agreement that the Geo-
Blocking Regulation relates to devolved provision in very limited circumstances. 
These occur when a business customer in Scotland is the end user and makes an 
offline transaction with an EU business.  This covers infrequent situations where 
businesses in Scotland purchase from an EU business with the likes of cash, 
cheque, postal order or banker’s draft payments. 

The policy rationale for agreeing to the repeal of the Geo-Blocking Regulation is that 
it would have a minimal impact in terms of devolved elements, particularly given that 
these relate to the least regulated or protected types of transactions. There would 
also be no change to the sales of goods acts in respect of sales to businesses and 
no discernible anti-discrimination law in this area. 

In the event of a “no deal” exit from the EU, preserving the Geo-Blocking Regulation 
would, with reference to reserved matters, mean that UK business would retain the 
same obligations to EU customers under UK law while UK customers would have a 
substantial loss of protection. This is because UK customers would be outside the 
EU internal market, meaning EU traders would not retain the same obligations. 

As a result, businesses in Scotland would have non-reciprocal regulatory burdens. 

 

Intended laying date (if known) of instruments likely to arise 

The Department of Business, Energy and Industrial Strategy (BEIS) plan to lay this 
affirmative SI on 14 March 2019. 

 

If the Scottish Parliament does not have 28 days to scrutinise Scottish 
Minister’s proposal to consent, why not? 

The SI is subject to affirmative procedure and will be laid on 14 March 2019 in draft. 
The Chancellor of the Duchy of Lancaster Minister for the Cabinet Office has given 
an undertaking that the UK Government will not schedule debates for affirmative SIs 
until the Scottish Parliament has given a view on the SI notification under the 
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protocol. We would welcome a view from the committee as soon as possible, 
however the Scottish Parliament will have 28 days for consideration if needed under 
the agreed protocol to consider the proposal to consent to the SI or SIs.  

Information about any time dependency associated with the proposal 

Given that the Statutory Instrument relates to the event of a “no deal” exit from the 
EU which would currently take place on 29 March 2019, this leaves very little time for 
delay.  

Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal?  

The devolved element of the Geo-Blocking Regulation is very limited in scope and 
concerns rights of business customers in Scotland as end users in the rare event 
that they process offline transactions with EU businesses. In the event of a “no deal” 
exit from the EU, these rights would be impractical to enforce. Maintaining the Geo-
Blocking Regulation regarding the reserved elements would, at the same time, would 
give UK businesses non-reciprocal administrative burdens with no reciprocal benefits 
for UK customers when doing any type of transaction with an EU business. 

 

Any significant financial implications? 

Maintaining the Geo-Blocking Regulation in terms of reserved areas would bring 
administrative costs to UK businesses and leave UK customers with no benefits 
relative to EU businesses who would not have to incur these costs and EU 
customers who would retain rights in relation to UK businesses. 
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